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1500 - nth STREET 
SACRAMENTO, CA 95814 







Uniform Commercial Code 
BILL JONES 
Secretary of State 
State of California 
October 22, 1999 
• 
TO: All County Elections Officials and Proponents (99236) 
FROM: 
Waldeerr: 
Initiative & Ballot Pamphlet Coordinator 
SUBJECT: REFERENDUM #858 




Pursuant to Elections Code section 9002 we transmit herewith a copy of the Title and 






REFERENDUM PETITION TO OVERTURN AMENDMENTS TO 
"THE FAIR INSURANCE RESPONSIBILITY ACT." 
The proponents of the above-named measure are: 
Mr. Kirk West, 
Mr. William P. Campbell, 
Mr. John H. Sullivan, 
Mr. Martyn B. Hopper, 
Mr. Michael S. Johnson, 
Ms. Betty Jo Toccoli 
ATTN: Richard D. Martland, Esq. 
Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP 
770 L Street, Suite 800 
Sacramento, CA 95814 
(916) 446-6752 
• "Ensuring the Integrity of California's election process" 
RECEIVED 
NOV 0 2 1999 
LIBRARY 










REFERENDUM PETITION TO OVERTURN AMENDMENTS TO 
"THE FAIR INSURANCE RESPONSIBILITY ACT." 
1. Minimum number of signatures required: ...................................................... 419,260 
California Constitution, Article II, Section 9(b) 
2. Enactment Date: .............................................................................. Sunday, 10/10/99 
A8 1309, Chapter 721, Statutes of 1999 
3. Official Summary Date: ..................................................................... Friday, 10/22/99 
(EC§ 9002) 
4. Last day proponent can circulate and file with the county. All 
sections are to be filed at the same time within each county .......... Monday, 01/10/001 
(EC §9014; §9030; California Constitution, Article II, Section 9(8)) 
• 
Verification Procedures: 
a. The county elections official shall determine the total number of signatures affixed to 
the petition and transmit that information to the Secretary of State within eight working 
days after the filing of the petition (EC § 9030(b)). 
b. Secretary of State determines whether the total number of signatures filed with all 
,. .=~ county clerks/registrars of voters meets the minimum number of required signatures, 
and notifies the counties (EC §9030(c)). 
c. Within 30 working days of notification, county election officials determine total number 
of qualified voters who signed the petition. If more than 500 names have been signed 
on sections, the elections official shall use a random sampling technique for verification 
of signatures, as determined by the Secretary of State. Upon completion of this 
examination the official shall immediately transmit the certificate, showing the result of 
the examination and a blank copy of the petition to the Secretary of State (EC §9030 
(d), (e». 
d. Secretary of State calculates whether the total number of signatures determined by all 
county c1erkslregistrars of voters meets the minimum number of required Signatures, 
and notifies the counties. If the signature count is more than 110 percent or less than 95 
percent then the Secretary of State certifies the petition as qualified or failed, and 
notifies the counties. If the signature count is between 95 percent and 110 percent, 
then the Secretary of State notifies the counties to determine the validity of all 
signatures (EC §9030 (f), (g)). 
e. Within 30 working days of notification, county election officials determine total number 
of qualified voters who signed the petition, and transmit certificate with a blank copy of 
the petition to the Secretary of State (EC §9031 (a), (b), (c)). 
r =" f. Secretary of State certifies whether the petition has been signed by the number of 
qualified voters required to declare the petition sufficient (EC §9031(d); 9033). 




• California law prohibits the use of signatures, names and addresses gathered 
on petitions for any purpose other than to qualify the measure for the ballot. . 
This means that the petitions cannot be used to create or add to mailing lists or 
similar lists for any purpose, including fund raising or requests for support. Any 
such misuse constitutes a crime under California law. (Elections Code §18650; 
SHofsky v. Deukmejian (1981) 123 Cal. App. 3d 825,177 Cal. Rptr. 621; 63 
Ops. Cal. Atty. Gen. 37 (1980». . 
• Please refer to Elections Code sections 100,104, 9010, 9011, 9020, 9021, and 
9022 for appropriate format and type consideration in printing, typing and 
otherwise preparing your petition for circulation and signatures. Please send a 
copy of the petition after you have it printed. This copy is not for our review or 
approval, but to supplement our file. 
• Your attention is directed to the campaign disclosure requirements of the 
Political Reform Act of 1974, Government Code section 81000 et seq. For 
further information contact: The Secretary of State's Political Reform Division 
at (916) 653-6224 or The Fair Political Practices Commission at (916) 322-
5660. 
• When writing or calling state or county elections officials, provide the official 
title of the measure that was prepared by the Attorney General. Use of this title 
will assist elections officials in referencing the proper file. 
• When someone presents a petition to the county elections official for filing 
other than the proponent, the required authorization shall include the name or 
names of the persons filing the petition. 
• When filing the petition with the county elections official, please provide a blank 









• State of California 
DEPARTMENT OF JUSTICE 
r ' 
Bill Jones 
Secretary of State 
1500 - 11 th Street, 5th Floor 
Sacramento, California 95814 
October 22, 1999 
RE: REFERENDUM TITLE AND SUMMARY 
SUBJECT: 
FILE NO: 
REFERENDUM PETITION TO OVERTURN AMENDMENTS 
TO "THE FAIR INSURANCE RESPONSIBILITY ACT." 
SA 1999RF0047 
Dear Mr. Jones: 
1300 I STREET. SUITE 125 
P.O. BOX 944255 
SACRAMENTO, CA 94244-2550 
Public: (916) 445-9555 
Facsimile: (916) 323-2137 
FILED (916) 324-5490 
In the office 01 the Secretary of State 
of the State 01 California 
OCT 2 2 1999 
BILL JONES, Secretary 01 
• 
Pursuant to the provisions of the Elections Code, you are hereby notified that on this day 
we mailed to the proponents of the above-identified referendum our title and summary. 
Enclosed is a copy of our transmittal letter to the proponents, a copy of our title and 
summary, a declaration of service thereof, and a copy of the proposed measure. 
According to information available in our records, the names and address of the 






l CU"\.L. '----~ ....... 
DIANE CALKINS 
Initiative Coordinator 






Date, October 22, 1999 
File No.: SA1999RF0047 
• 
The Attorney General of California has prepared the following title and summary of the chief 
purpose and points of the proposed measure: 
REFERENDUM PETITION TO OVERTURN AMENDMENTS TO "THE FAIR INSURANCE 
RESPONSffiILITY ACT." If signed by required number of electors and filed with Secretary of 
State within 90 days of enactment, this petition will prevent implementation of specified sections 
of Chapter 721, Statutes of 1999, unless approved by majority of voters. Chapter 721, 
• 
previously approved by the Legislature and the Governor, limits rights of injured persons to sue 
another's insurer for damages for unfair handling of claims, exempts professional liability 
insurers from such suits, and requires state auditor to report on the "Fair Insurance Responsibility 
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October 12, 1999 
The Honorable Bill Lockyer 
Attorney General 
1300 I Street, 17th Floor 
Sacramento, CA 95814 
• 
Re: Request for Referendum Title & Summary 
Dear Mr. Lockyer: 
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Pursuant to Article II, Section 10(d) of the California Constitution and Section 
9002 of the Elections Code, I hereby request a title and summary be prepared for a 
referendum on sections 2,3,4,6,8 and 9 of Chapter 721 , Statutes of 1999 (Assembly 
Bill 1309). A copy of the text of the bill is attached. 
My residence address is 5873 Wedgewood Drive, Granite Bay, CA 95746. 
All inquires or correspondence relative to this referendum should be directed to 
Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP, 770 L Street, Suite 800, 
Sacramento, California, 95814,' (916) 446-6752, ATTN: Richard D. Martland. 
Thank you for your assistance. 
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October 12, 1999 
VIA PERSONAL DELIVERY 
The Honorable Bill Lockyer 
Attorney General 
1300 I Street, 17th Floor 
Sacramento, CA 95814 
Re: Request for Referendum Title & Summary 
Dear Mr. Lockyer: 
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Pursuant to Article II, Section 1 O( d) of the California Constitution and Section 
9002 of the Elections Code;! hereby request a title and summary be prepared for a 
referendum on sections 2,3,4,6, 8 and 9 of Chapter 721 , Statutes of 1999 (Assembly 
Bill 1309). A copy of the text of the bill is attached. 
My residence address is 9944 Villa Granito Lane, Granite Bay, CA 95746. 
All inquires or correspondence relative to this referendum should be directed to 
Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP, 770 L Street, Suite 800, 
Sacramento, California, 95814;(916) 446-6752, ATTN: Richard D. Martland. 
Thank you for your assistance. 
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1300 I Street, 17th Floor 
Sacramento, CA 95814 • 0' ,,~ . '" .. .. " . 
Re: Request for Referendum Title & Summary 
Dear Mr. Lockyer: 
Pursuant to Article II, Section 10(d) of the California Constitution and Section 
9002 of the Elections Code, I hereby request a title and summary be prepared for a 
referendum on sections 2,3,4, 6, 8 and 9 of Chapter 721, Statutes of 1999 (Assembly 
Bill 1309). A copy of the text of the bill is attached. 
My residence address is 5024 Verdant Lane, Carmichael, CA 95608. 
All inquires or correspondence relative to this referendum should be directed to 
Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP, 770 L Street, Suite 800, 
Sacramento, California, 95814, "(916) 446-6752, ATTN: Richard D. Martland. 
Thank you for your assistance. 
Sincerely, 
• 
. ' ~ 
H. Sullivan 
• 











October 12, 1999 
VIA PERSONAL DELIVERY 
The Honorable Bill Lockyer 
Attorney General 
1300 I Street, 17th Floor 
Sacramento, CA 95814 
• 
Re: Request for Referendum Title & Summary 
Dear Mr. Lockyer: 
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Pursuant to Article n, Section 10(d) of the California Constitution and Section 
9002 of the Elections Code, I hereby request a title and summary be prepared for a 
referendum on sections 2,3,4,6, 8 and 9 of Chapter 721 , Statutes of 1999 (Assembly 
Bill 1309). A copy of the text of the bill is attached. 
My residence address is 914 Pine Lane, Davis, CA 95616. 
All inquires or correspond~nce relative to this referendum should be directed to 
Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP, 770 L Street, Suite 800, 
Sacramento, California, 95814, (916) 446-6752, ATTN: Richard D. Martland. 
Thank you for your assistance. 
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October 12, 1999 
:."- .-' ....... , .. 0' • · ' --. . .' ~ " _ ..... • , . VIA PERSONAL DELIVERY , _.. .. -0." ... .. .. ... . · . ... . . ... _ .. .. "..' . ' ... -
The Honorable Bill Lockyer 
Attorney General 
1300 I Street, 17th Floor 
Sacramento, CA 95814 
Re: Request for Referendum Title & Summary 
Dear Mr. Lockyer: 
.... _ .... _. '.' -.... -
Pursuant to Article IT, Section 10(d) of the California Constitution and Section 
9002 of the Elections Code, I hereby request a title and summary be prepared for a 
referendum on sections 2,3,4,6,8 and 9 of Chapter 721 , Statutes of 1999 (Assembly 
Bill 1309). A copy of the text of the bill is attached. 
My residence address is 2715 Jalmia Drive, Los Angeles, CA 90046. 
All inquires or correspondence relative to this referendum should be directed to 
• 
Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP, 770 L Street, Suite 800, 
Sacramento, California, 95814, (916) 446-6752, ATTN: Richard D. Martland. 
Thank you for your assistance. 















OCT. 7.1999 12: 04PI1 P.3 
• 
October 12, 1999 
• 
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The Honorable Bill I.ockyer 
Attorney General 
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13001 Sttcet, 17t}1 Floor 
Sacramento, CA 95814 
. - . ..... ..., .. . . '. --, -"'\,', ... . '" ... '.'" .. • .. ... -• .... _ ............ ; .. _-
Re: Request for Referendum Title & Summary 
Dear Mr. Lockyer: 
Pursuant to Article IT. Section lO(d) of the Callfomia Constitution and Section 
9002 of the Elections Code, I hereby request a title and SUI nrnary be prepared for a 
referendum on Sections 2. 3, 4. 6, 8 and 9 of Chapter 721 • Starutes of 1999 
(Assembly Bm 1309). A copy of the text of the bill is attached. 
My residence address is 13878 Sunset Boulevard, Pacific Palisades, CA 90272 . 
• 
All inqniries or cOlIespondence relative to this referendum should be directed to 
Nielsen, , Parrinello, Mueller & Naylor, I.T .p, 770 L Street, Suite 800, 
mellto. California, 95814, (916) 446-6752, ATTN: Richard D. Martland. 
• 






















REFERENDUM AGAINST AN ACf PASSED BY 'I'R Ii: LEGISI.A TORE 
• 
Sections 2, 3, 4, 6, 8 and 9 of the law proposed by Chapter .721 • Statutes o~ 1999 
(Assembly Bill 13 09), are submitted to the people as a referendum m accordance Wlth the 





An act to amend Sections 2870 and 2871 of the Civil 
iSi'2.91 to, the Insurance Code, and to amend Sedion 
3'1028 of the Labor Code, relating to insurance. 




SECTION 1. The Legislature finds that ~bIic 
employers are liable for the payment' of 
compensation benefits in substantial ·amounts. 
amounts are owed to current or fOimer county employees 
who have previously been injured on the job, and to 
in accordance with applicable law. The Legislature 
~ that new liabilities are created every year, as 
persOns become eligible for workers' 
001 iensation benefits. 
2. Section 2870 of the Civil Code, as added by 
Senate Bill 1237 of the 1999-2000 Regular Session, is 
to read: 
(a) For purposes of this title, the following 
iOI shall apply: . 
-(1) "Third-party claimant" or "claimant" shall mean 
cadi individual seeking recovery against an insured 
under a liability insurance policy or a self-funded liability 
protection progI~m, fund, or plan, for bodily injury; 
wrongful death; or property resulting from an 
incident involving a motor vehicle; including, without 
limitation, damages resultirig from loss of consortium or 
loss of rnre, comfort, society and the like resulting from 
wlongful death. . 
. (2) "Insured". shall mean a natural person or entity 
named as an insured in a liability insurance policy or a 
. private self-funded liability protection program, fund, or 
plan; a natural persolJ. or entity who is identified as an 
additional insured under a liability insurance policy or a 

















• AB 1309 
plan; a natural person or eptity' who is an additional 
insured under the definitions of insured persons set forth 
in a liability insurance policy or a private self-funded 
liability protection progI am, fund, or plan; a natural 
person or·. entity who is defined, by law, as an insured 
under a liability insurance policy or a private self-funded 
liability protection program, fund, or plan; or cooperative 
corporations or interindemnity arrangements provid~d 
for un'der Section 1280.7 of the Insurance Code. 
(3) "Insurer" shall mean any insurer licensed pwsuant 
-to,---m-subject --I .... , ____ . ____ ...... ______ ._. ___ . __ 
which provides insurance to an insured against 
whom a third-party makes a claim for bodily 
injury, or for property damage resulting from an incident 
involving a motor vehicle, and the third-party 
administrator of any plivate self-funded liability 
protection progI:am, fund, or plan; or cooperative 
corporations or interindemnity arrangements provided 
for under Section 1280.7 of the Insurance Code. However, 
"insurer" does not include the self-funded liability 
protection program, fund, or plan, itself, an insurer 
named as the . insurer under a policy of workers' 
compensation inSU!ance, nor a self-insured public entity, 
a private administrator for a public entity, or a public 
entity insur~d by a plivate insurer or cal tier. For 
purposes of this section, "public entity" has the meaning 
set forth in Section 811.2 of the Govel oment Code. 
(4) "Liability insurance" shall mean that portion of a 
personal or commercial insurance policy or a pIivate 
self-funded liability protection program, fund or plan, 
which provides liability coverage for bodily injury, or for 
property damage resulting from an incident involviug a 
motor vehicle. 
(5) "Bodily injury" shall mean actual physiCal injury, 
sickness, or disease sustained by a person, including death 
therefrom. "Bodily injury" ~all not mean (a) emotional 
distress, of any kind, resulting from economic loss, or (b) 
emotional distress resulting from a cause other than 
economic loss unless accompanied by actual physical 































SEC. 3. Section 2871 of the Civil Code, as added by 
Senate Bill 1237 of the 1999-2000 Regular Session, is 
amended to read: 
2871. (a) (1) Every insurer, as defined in paragraph 
(3) of subdivision (a) of Section 2870, doing business in 
the State of Califox nia shall act in good faith toward and 
deal fairly with third-party clajmants. A third-party 
claimant may bring an action against an insurer doing 
business in the State of Califox nia to recover damages, 
including general, special, and exemplary damages, for 
~Illlm· . .. . _._----- - ----
specified in paragraph (1), (2), (3), (5), (8), (10), 
(11), (12), (13), (14), or (15) of subdivision (h) Section 
790.03 of the Insurance Code as it relates to a third-party 
claimant. 
(2) (A) In considering a third-party claim an insurer 
shall make an honest, intelligent and knowledgeable 
evaluation of the claim on its merits. However, an insur~r 
shall not be considered to have violated its obligation to 
act in good faith and deal fairly with a third-party 
claimant because of the insurer's honest mistake in 
judgment in connection with the settlement of a claim. 
(B) The fact that an insurer did not settle a claim is not 
necessarily proof of bad faith. 
(b) A third-party claimant shall not be entitled to 
assert the remedies set forth in subdivision (a) unless the 
third-party claimant (1) obtains in the underlying action 
a final judgment after trial, a judgment after default, or 
an arbitration award arising from a contractual 
predispute binding arbitration clause or agreement, and 
(2) the third-party claimant makes a written 'demand by 
certified mail to settle the claim in the underlying action, 
and the claimant's judgment or arbitratiop award in that 
prior proceeding exceeded the amount of the final 
written demand on all claims by the third-party claimant 
made before the trial,. entry of default or arbitration listed 
above. The final written demand sent by certified mail 
may not exceed the applicable policy limits and shall be 
deemed rejected if not responded to within 30 days of 














(c) The remedies set forth in this title shall apply to 
any insurer who violates the standards set forth in 
subdivision (a) in its handling, processing, or settlement 
of the claims made by a third-party claimant under the 
insured's insurance protection. 
(d) A professional liability insurer for medical, health 
care, or legal malpractice is not liable under this title if 
both of the following conditions apply: 
(1) The consent of the policyholder to settlement is a 
prerequisite· to settlement. . 
. .- _ ..• ' __ ... __ (2). _The. w~k1.er witbh.~.CQnsent 10 ~~.rnent. _ ~ ... _ .. _ ...... _ .. _ . 
( e) A -person injured in an accident arising out of the . . . . 
• 
• 
operation or use of a motor vehicle, who at the time of the 
accident was operating a motor vehicle in violation of 
Section 23152 or 23153 of the Vehicle Code, and was 
convicted of that offense, may not assert a cause of action 
under this section. 
(f) Any time period within which an action must be 
commenced pursuant to any. applicable statute of 
limitations shall not begin until the lmderlying claim has 
been resolved through a final judgment. In the event of 
an appeal by either party, resolution of the appeal shall be 
a prerequisite to a claim under this title. 
(g) Nothing in this· title shall abrogate or limit any 
theory of liability or remedy otheIWise available at law 
including, but not limited to, tort remedies for the breach 
of implied covenant and fair dealing or any theory of 
liability or remedy based on Comunale v. Traders & 
Generallns. Co. (1958) 50 Cal.2d 654 or Crisci v. Security 
Ins. Co. (1967) 66 Cal.2d 425. 
(h) The provisions of this title are prospective and are 
only applicable as follows: 
(1) To accidents, events, occurrences, or losses that 
occur on or after January 1, 2000. . 
(2) To conduct by any insurer, its agents or employees 
conceming accidents, eventS, occurrences,· or losses that 
occur on or after J anuary 1~ 2000. 
SEC. 4. Section 1778 of the Code of Civil Procedure, 
as added by Senate Bill 1237 of the 1999-2000 Regular 


























1778. ~ the insurer requests or agrees to submit a 
claim to arbitration under Section 1777 the insurer shall 
be conclusively presumed to have complied with the 
duties under subdivision (a) of Section 2871 of the Civil 
Code. 
SEC. 5. Section 1063.1 of the Insurance Code is 
amended to read: 
1063.1. As used in this article: 
( a) "Member insurer" means an insurer required to be 
a member of the association in accordance with 
• 
• 
-.- .. -subdivision~{a}-.,()f.,-Section--1063,-.ex£ept-and·-to-the--extent- ---- ---- -- -_._-_ ... -
that the insurer is participating in an insolvency program 
adopted by the United States government. 
(b) "Insolve~t insurer" means a member insurer 
against which an order of liquidation or receivership with 
a finding of insolvency has been entered by a court of 
co_mpetent jurisdiction. 
(c) (1) "Covered claims" means the obligations of an 
insolvent insurer, including the obligation for unearned 
premiums, (i) imposed by law and within the coverage 
of an insurance policy of the insolvent insurer; (ii) which 
were unpaid by the insolvent insurer; (iii) which are 
presented as a claim to the liquidator in this state or to the 
association on ·or before the last date fixed for the filing of 
claims in the domiciliary liquidating proceedings; (iv) 
which were incurred prior to the date coverage under the 
policy texlllinated and prior to, on, or within 30 days after 
the date the liquidator was appointed; (v) for which the 
assets of the insolvent insurer are insufficient to discbarge . 
in full; (vi) in the case of a policy of workers' 
compensation insurance, to provide workers' 
compensation benefits under the workers' compensation 
law of this state; and (vii) in the case of other claSses of 
insurance if the claimant or insured is a resident of this 
state at the time of the insured occurrence, or the 
property from which· the claim arises is pexmanently 
located in this state.· . 
(2) "Covered claims" also include. the obligations 
assumed by an ass1]ming insurer from a ceding insurer 



















insolvent insurer if, at the time of the insolvency of the 
assuming insurer, the ceding insurer is no longer 
admitted to transact business in this state. Both the 
assuming insurer and the ceding insurer shall have been 
member insurers at the time the assumption was made. 
"Covered claims" under this paragraph shall be required 
to satisfy the requirements of subparagraphs (i) to (vii), 
inclusive, of paragraph (1), except for the requirement , 
that the claims be against policies of the insolvent insurer. 
The association shall have a right to recover any deposit, 
'bond, 'or -other-assets ·that may 'have'-been· required ·to- 'be-' 
posted by the ceding company to the extent of covered 
claim payments and shall be subrogated to any rights the 
policyholders may have against the ceding insurer. 
(3) "Covered claims" does not include obligations 
arising from the following: 
(i) Life, annuity, health, or disability insurance. 
(ii) Mortgage guaranty, financial guaranty, or other 
fonns of insurance offering protection against investment 
risks. 
(iii) Fidelity or surety insurance including fidelity or 
surety bonds, or any other bonding obligations. 
(iv) Credit insur.ance. 
(v) Title insurance. 
(vi) Ocean marine insurance or ocean marine 
coverage under any insurance policy including claims 
arising from the following: the Jones Act (46 U.S.CA. Sec. 
688), the Longshore and Harbor Workers' Compensation 
Act (33 U.S.CA. Sec. 901 et seq.), or any other similar 
federal statutory enact iIlent, or any endorsement or 
policy affording protection and indemnity coverage. 
(vii) Any claims servicing agreement or insurance 
policy providing retroactive insurance of a known loss or 
losses, except a special excess workers' compensation 
policy issued pursuant to subdivision· (c) of Section 3702.8, 
of the Labor Code that cov~rs all or any part of workers' 
compensation liabilities o~ an employer that is issued, or 
was previously issued, a eel tificate of consent to 
self-insure pursuant to subdivision (b) of Section 3700 of 

























(4) "Covered claims" does not include any obligations 
of the insolvent insurer arising out of any reinsurance 
contracts, nor any obligations incurred after the 
expiration date of the insurance policy or after ·the 
insurance policy has been replaced by the insured 'or 
canceled at the insured's request, or after the insurance 
policy has been canceled by the association as provided 
in this chapter, or after the insurance policy has been 
canceled by the liquidator, nor any obligations to any 
state or to the federal govel nment. 
. (5) "Covered clailliS" does not'include'-any'-obligations-- -" ... _. -
to insurers, insurance pools, or lmderwriting associations, 
nor their claims for contribution, indemnity, or 
subrogation, equitable or otherwise, except as otherwise 
provided in this chapter. 
An insurer, insurance pool, or underwriting association 
may not maintain, in its own name or in the name of its 
insured, any claim or legal action against the insured of 
the insolvent insurer for contribution, indemnity or by 
way of subrogation, except insofar as, and to the extent 
only, that the claim exceeds the policy limits of the 
insolvent insurer's policy. In those claims or legal actions, 
the insured of the insolvent insurer is entitled to a credit 
• 
or setoff in the amount of the policy limits of the insolvent 
insurer's' policy, or in the amount of the limits remaining, 
where those limits have been diminished by the payment 
of other clajms. 
(6) "Covered ciaims," except in cases involvipg a 
claim for workers' compensation benefits or for unearned 
premiums, does not include any claim in an amonnt of 
one hundred dollars ($100) or less, nor that portion of any 
claim that is in excess of any applicable Hmits provided in 
the insurance policy issued by the insolvent i:nsurer. . 
(7) "Covered claims" does not include that portion of 
any claim, other than a claim for workers' compensatioll, 
benefits, that is in. exe:ess of five hundred thousand doll~ 
($500,000). . '. ; 
(8) "Covered claims" does not include any amount 
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(9) "Covered claims" does not include (i) any claim to 
the extent it is covered by any other insurance of a class 
covered 'by this article available to the claimant or insured 
nor (ii) any claim by any person other than the original 
claimant under the insurance policy in his or her own 
name, his or her assignee as the person entitled thereto 
under a premium finance agreement as defined in 
Section 673 and entered into prior to insolvency, his or her 
executor, administrator, guardian or other personal' 





.-include-~y~lajm asserted by-an-assignee..or..one claimjng_ .. -.... _ .. - ___________ _ 
by right of subrogation, except as otherwise provided in 
this chapter. 
(10) "Covered claims" does not include any 
obligations arising out of the issuance of an insurance 
policy written by the separate division of th~ State 
Compensation Insurance Fund pursuant to Sections 
11802 and 11803. 
(11) "Co:vered claims" does not include any 
obligations ·of the insolvent insurer arising from any 
policy or contract of insurance issued or renewed prior to 
the insolvent insurer's admission to transact insurance in 
the State of CalifOIrua. 
(12) "Covered claims" does not include surplus 
deposits of subscribers as defined in Section 1374.1. 
(d) '~dmitted to transact insurance in this state" 
means an insurer possessing a valid certificate of 
authority issued by the department. 
(e) '~ffi1iate" means a person who directly or 
indirectly, through one or more intelmediaries, controls, 
is controlled by, or is under common control with an 
insolvent insurer on December 31 of the year next 
preceding the date the insurer becomes an insolvent 
• • Insurer. 
(t) "Control" means the possession, direct or indirect, 
of the power to direct or. cause the direction of the 
management and policies . of a person, whether through 
the ownership of voting securities, by contract other than 
a commercial contract for goods or nonmanagement 





















official position with or corporate office held -by the 
person. Control is presumed to exist if any person, 
directly or indirectly, owns, controls, holds with the 
power to vote, or holds proxies representing, 10 percent 
or more of the voting securities of any other person. 'Ibis 
presumption may be rebutted by showing that control 
does not in fact exist. 
(g) "Claimant" means any insured making a filst party 
claim or any person instituting a liability claim; provided 
that no person who is an a rfdiate of the insolvent insurer 
--mfLy-re.a· .. _. - - "-'~.--"'I -. '. - ... - _, • '. "" • -._ •• _ •. 
, 
(h) "Ocean marine insurance" includes marine 
insurance as defined in Section 103, except for inland 
marine insurance, as well as any other fOI iii of insurance, 
regardless of. the name, label, or marketing designation of 
the insurance policy, that insures against maritime perils 
or risks ~d other related perils or risks, which are usually 
insured against by traditional marine insurance such as 
hull and machinery, marine builders' risks, and marine 
protection and indemnity. Those perils and risks insured 
against include, without limitation, loss, damage, or 
expense or legal liability of the insured arising out of or 
incident . to ownership, operation, chartering, 
maintenance, use, repair, or construction of any vessel, 
craft or instrumentality in use in ocean or inland 
waterways, including liability of the insured for personal 
injury, illness, or death for loss or damage to the property 
of the insured or another person. 
(i) "Unearned premitlm" means that portion of a 
premium that had not been earned because of the 
cancellation of the insolvent insurer's policy and is that 
premium remaining for the unexpired tel III of the 
insolvent insurer's policy. ''Unearned premium" does not 
include any amount sought as return of'a premium under 
any policy providing r~troactiv~ insurance of a known 
loss or return of' a premium under any retrospectively 
rated policy or a policy subject to a contingent surcharge 
or any policy in· which the final deteI mination of the 
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and is calculated on the basis of actual loss experience 
during the policy period. 
SEC. 6. Section 1872.91 is added to the Insurance 
Code, to read: 
1872.91. (a) The State Auditor shall prepare a report 
analyzing and evaluating the effect of the Fair Insurance 
Responsibility Act of 2000 (FAIR) on California insurance 
claims practices and rates. The report shall identify 
changes in claim practices and pattems caused by the 
enactlllent of FAIR. The report shall be delivered to the 
Governor --and -the --Legislature -on or--before- -January-l,------- - --- -- --_______ _ 
2005. The report shall be funded from existing resources 
of the State Auditor. The report shall include, but not be 
limited to, an analysis of the following: 
(1) The number of complaints to the Depat tIllent of 
Insurance regarding unfair claims settlement practices. 
(2) The number and type of actions taken by the 
Depcu flllent of Insurance in response to those 
complaints. 
- (3) The Dllmber of cases in which the parties enter into 
voluntary binding arbitration nnder TItle 11.65 
(commencing with Section 1776) of Part 3 of the Code of 
Civil Procedure, and the disposition of those cases, 
including _ whether the use of retired judges as arbitrators 
has provided an adequate pool of arbitrators. 
(4) The number of cases that proceed to trial and the 
disposition of these cases, including appeals. 
(5) The number of actions filed under Title 13.7 
(commencing with Section 2870) of Part 4 of Division 3 
of the Civil Code, and the disposition of these cases, 
including appeals . 
(6) An analysis of the disposition of cases of third-party 
claimants who -are not eligible to file a bad faith action and 
whether these claimants have been_ subject - to unfair 
claims settlement practices. 
(b) As part of the study, the State Auditor shall 
conduct a statistical closed claim study to compare auto 
insurance claims closed in 1999 and 2003. The study shall 
provide at least the same kinds of infollllation as the 
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Oaim Payments Patterns in CalifoIIUa," prepared by the. 
Statistical Analysis Bureau. The Insurance Commissioner 
shall cooperate with the State Auditor in this study, and 
shall provide infolmation requested by the State Auditor .. 
The study shall identify the component costs of claims, 
including, but not limited to, the items listed in 
subdivision (c) by coverage for major settlement 
methods, including each of the following: 
(1) Oosed without payment, no litigation. 
(2) Oosed with payment, no litigation. 
• 
(3.) -Oosed·without payment;-litigated ... - - ---
(4) Oosed with payment after mediation. 
.. "-" ... -- ---_._- .. -
(5) Oosed with payment after judicial arbitration. 
(6) Oosed with payment after voluntary binding 
arbitI ation. 
(7) Oosed with payment after trial, including appeals. 
(c) The part of the study required in subdivision (b) 
shall include the following items, shown separately by 
coverage: . 
(1) Number of claims. 
(2) Amount of losses or claim payouts, including both 
economic damages shown separately by 'category and 
noneconomic damages. 
(3) Punitive damages or bad faith awards, when 
applicable. 
(4) Defense costs. 
(5) Other claim or loss adjustment expenses. 
(6) Time period between filing of claim and final 
settlement. 
• 
SEC. 7. Section 3702.8 of the Labor Code is amended 
to read: 
3702.8. (a) Employers who have ceased to be 
self-insured employers shall discharge their continuing 
obligations to secure the payment of workers' 
compensation that accrued during the period of 
self-insurance, for purposes of Sections 3700, 3700.5, 3706, 
and 3715, and shall comply with all of the following 
obligations of current eel t ificate holders: . 
(1) Filing annual reports as deemed necessary by the 


























(2) In the case of a private employer, depositing and 
maintaining a security deposit for accIUed liability for the 
payment of any workers' compensation that may become 
due, pUIsuant to subdivision (b) of Section 3700 and 
Section 3701, except as provided in subdivision (c). 
(3) Paying within 30 days all assessments of which 
notice is sent, pursuant to subdivision (b) of Section 3745, 
within 36 months from the last day the employer's 
certificate of self-insurance was in effect. Assessments 
shall be based on the benefits paid by the employer 
during the.·.last full ·calendar -year· of self-insurance -on 
claims incurred during that year. 
(b) In addition to proceedings to establish liabilities 
and penalties otherwise provided, a failure to comply 
may be the subject of a proceeding before the director. 
An appeal from the director's detennination shall be 
taken to the appropriate superior court by petition for 
writ of mandate. 
(c) Notwithstanding subdivision (a), any employer 
who is currently self:-insured or who has ceased to be 
self-insured may purchase a special excess workers' 
compensation policy to discharge any or all of the 
employer's continuing obligations as. a self-insurer to pay 
compensation or to secure the payment of compensation. 
(1) The special excess workers' compensation 
insurance policy shall be issued by an insurer authorized 
to transact workers' compensation insurance in this state. 
(2) Each carrier's special excess workers' 
compensation policy shall be approved as to fOllil and 
substance by the Insurance Commissioner, and rates' for 
special excess workers' compensation insurance shall be 
subject to the filing requirements set forth ~ Section 
11735 of the Insurance Code. 
(3) Each special excess workers' compensation 
insurance policy shall be submitted by the employer to 
the director. The dir~or shall adopt and publish 
minimum insurer financial rating standards for 






























(4) Upon acceptance by the director, a special excess 
wor~ers' compensation policy shall provide coverage for 
all or any portion of the purchasing employer's claims for 
compensation arising out of injuries occurring during the 
period the employer was self-insured in accordance with 
Sections 3755, 3756, and 3757 of the Labor Code and 
Sections 11651 and 11654 of the Insurance Code. The 
director's acceptance shall discharge the Self-Insurer's 
Security Fund, without recourse or liability to the 
Self-Insurers Security Fund, of any continuing liability 
fox: ·ilie:·clairns. ~covered -.by . .-the- -special- -.excess· -workers'· 
compensation insurance policy. 
(5) For public employers, no security deposit or 
financial guarantee bond or other security shall be 
required. The director shall set minimum financial rating 
standards for insurers issuing special excess workers' 
compensation policies for public employers. 
(d) (1) In order for the special excess workers' 
compensation insurance policy to discharge the full 
obligations of a pIivate employer to maintain a security 
deposit with the director for the payment of self-insured 
claims, applicable to the period to be covered by the 
policy, the special ~xcess policy shall provide coverage for 
all claims for compensation arising out of that liability. 
The employer shall maintain the required deposit for the 
period. covered by the policy with the director for ·a 
period of three years after the issuance date of the special 
excess policy. 
(2) If the special workers' compensation insurance 
policy does not provide Coverage for all of the continuing 
obligations for which the private self-insured employer is 
liable, to the extent the employer's obligations are not 
covered by the policy a private employer shall maintain 
the required deposit with the director. In addition, the 
employer shall maintain with the director the required 
deposit for the period covered by the policy for a period 
of three years after the issuance date of the special excess 
policy. '. 
(e) The director shall adopt regulations pursuant to 



















implement this section"" in order to reasonably protect 
injured workers, employers, the Self-Insurers' Security 
Fund, and the CalifOIuia Insurance Guarantee 
Association. 
(f) The pos~g of a special excess workers' 
compensation insurance policy with the director shall 
discharge the obliga~on of the Self-Insurer's Security 
Fund pursuant to Section 3744 to pay claims m the event 
of an insolvency of a plivate employer to the extent of 
coverage of compensation liabilities under the special 
• 
• 
. .. - --ex~. -::-wp.rke[s~:-:cQ~ns5ltion.: -in..~1.J:I:~ ". :-PQu.~ ~ ---'Fh e.---- .. --- ..... _. -
CalifOlnia Insurance Guarantee Association shall be 
-
advised by the director whenever a special excess 
workers' compensation insurance policy is posted. 
SEC. 8. The provisions of Sections 2, 3, and 5 of this act, 
the provisions of Title 13. 7 (commencing with Section 
2870) of Part 4 of Division 3 of the Civil Code, and the 
provisions of Title 11.65 (commencing with Section 1776) 
of Part 3 of the Code of Civil Procedure, are severable. If 
any of those provisions or any of their applications is held 
invalid, that invalidity shall not affect other provisions or 
applications that can be· given effect without the invalid 
provision or application. . 
SEC. 9. Sections 2, 3, 5, and 7 of this act shall not 
become operative unless Senate Bill 1237 of the 1999-2000 
Regular Session is enacted, becomes operative, and this 
act is chaptered after Senate Bill 1237. 
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